UN TED STATES
V.
LYNN H GROOVS, ET AL

| BLA 98- 391 Deci ded Novenber 19, 1998

Appeal froma decision of Admnistrative Law Judge Janes J. Heffernan
granting a notion to dismss filed by the Bureau of Land Managenent in two
mning claimcontests. WA14919, WA\14923, and VW\14924.

MNfirnmed as nodifi ed.

1.

ontests and Protests: General ly--Mning d ai ns:
ntests--Rul es of Practice: Governnent (ontests

The regul ation governing the filing of answers to
mning claimcontest conplaints, 43 CF. R 8§ 4.450-6,
provi des that an answer to a contest conplaint nust be
filed wthin 30 days of receipt of the conplaint. This
Board has held that the regulation is nandatory and nay
not be wai ved.

Administrative Authority: Generally--Contests and
Protests: Governnent Gontests--Mning d ai ns:
ntests--Regul ations: Force and Bfect as Law-Rul es
of Practice: Qvernnent (ontests

Wii | e bindi ng on BLM enpl oyees, the BLM Manual does not
have the force and effect of lawand is not binding on
the Departnent or this Board. Therefore, when a BLM
Manual provision is contrary to an applicabl e

regul ation, that provision wll not be fol | owned.

Board of Land Appeal s- - Est oppel

The Board of Land Appeal s has held that oral statenents
by BLMare insufficient to support a cla mof estoppel
and that erroneous advice nust be in the formof a
crucial msstatenent in an official decision.

APPEARANCES Tinothy C Kingston, Esqg., Cheyenne, Woning, for appellant;
Lyle K Rsing, Esq., Gfice of the Regional Solicitor, US Departnent of
the Interior, Lakewood, (ol orado, for the Bureau of Land Managenent.
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(PN ON BY DEPUTY CH B- ADM N STRATI VE JUDEE HARR' S

n January 30, 1998, the Wonming Sate Gfice, Bureau of Land
Managenent (BLMN, issued mining clai mcontest conplaints (VWAL14919,
WWL14923, and WW14924), charging, inter alia, |ack of discovery of a
val uabl e mneral deposit on various association placer mning clains
located for bentonite clay in Park Gounty, Woning. Those mining clains
had been the subject of patent applications filed by the clainants for
which mneral entry final certificates had been issued in August 1991. 1/

The conpl aints each listed the nanes and addresses of eight clainants,
and each conpl ai nt was acconpani ed by a notice stating: "Wl ess the
contestee files an answer to the conplaint in such office wthinthirty
(30) days after service of this notice and conplaint, the allegations of
the conplaint wll be taken as admtted and the case wll be deci ded
wthout a hearing.” Qly three clainants were l1sted as contestees on both
contest conplaints--Lynn H Goons, Mrk E Thomas, and Gal e Thonas.

Onh March 12, 1998, counsel for Mark E Thonas filed wth BLMan answer
to the conpl ai nt designated as WW14924. (n March 13, 1998, counsel for
Thonas filed an answer to the other contest conplaint. Gn March 17, 1998,
BLMtransmtted the contest conplaints and Thonas' answers to the Hearings
Dvision, Gfice of Hearings and Appeals, US Departnent of the Interior,
in St Lake dty, Wah. n the face of each transmittal, BLMnoted that
the answer had been "TIMALY HLED "

h April 17, 1998, counsel for BLMfiled wth Admnistrative Law Judge
Janes H Heffernan, the judge to whomthe contests had been assigned, a
"Motion to DOsmss for Lack of Jurisdiction,” arguing that Thomas' answers
were untinely. ounsel for Thonas filed a response to the Mtion opposi ng
dismssal. O June 12, 1998, Judge Heffernan granted BLMs Mition to
Dsmss. Qounsel for Thonmas filed a tinely appeal .

Judge Heffernan based his dismssal on the regulation at 43 CF R §
4.450-6, which provides: "Wthin 30 days after service of the conpl ai nt

1/ ne conpl aint contai ned the headi ng "CGontest Nunber" and |isted

t hereunder "WWI14919" and "W\WI14923." It related to nine clains--the
Eagle Mne Aaim5, the Eagle Mne daim6, the Glden Eagle Mne Qaimb5,
the Gl den Eagle Mne Qaim6, the Gl den Eagle #8, the Gl den Eagl e #9,
the Gl den Eagle Mne dai m#10, the Eagle Mne dai m#3, and the Gl den
Eagle Mne Qaim#3. The text of that conplaint, however, contained a
reference to "Mneral Patent Applications WWIL14919 and WW14923." A
second conpl ai nt contai ns the reference nunber WWI14924, identifying it as
the contest nunber for the contest of five clains--the Bg Buck Mne Qaim
#5, the B g Buck Mne daim#6, the Gougar Mne dai m#l, the Gugar Mne
daim#2, and the Gizzly Mne Qaim#1. It is not clear whether the

ref erence nunbers are those assigned to the mneral patent applications or
the contests. |In any event, there are three of those nunbers, but only two
contest conpl ai nts.
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* * * the contestee nust file in the office where the contest is pendi ng
an answer specifically neeting and responding to the allegations of the
conplaint * * * " 2/

The case record shows that Thonas recei ved the two contest conpl aints
on February 7, 1998. H s counsel filed answers to those conpl ai nts on
Mrch 12, 1998 (W\WI14924), and March 13, 1998 (VWAML14919, VWA14923), nore
than 30 days after service of those conpl aints on Thonas.

n appeal , counsel for Thonas asserts that he contacted the BLMof fice

i n Cheyenne, Woning, on March 4, 1998, at which tine he tal ked to Donna
Kailey, a BLMIland | aw examner. In an affidavit, which acconpani ed his
response to BLMs Mtion to Dsmss, he states: "I told M. Kailey that |
was then prepared to file the necessary Answers to the BLMs (ontests but
wanted to know exactly when those Answers were due. M. Kailey told ne
that M. Thonas' Answers were due on March 13, 1998." (Affidavit of
Tinmothy C Kingston, dated May 13, 1998, at 1-2.) "In reliance on M.
Kailey's representation to ne, | deferred filing M. Thonmas' Answers on
Mrch 4, 1998 and filed themon March 12 and 13, 1998." Id. at 2.
A though Kailey admts tal king to counsel for Thonas on March 4, 1998, she
di sputes his contention that he was prepared to file the answers on March
4, 1998. "He definitely indicated to ne that he was not prepared to do so.
He specifically stated that he didn't knowa | ot about Mning Law and was
not sure what a ontest was and howto file an ' Answer' for a contest."”
(Affidavit of Donna Kailey, dated June 4, 1998, at 1.) She also stated
that "he said he did not have a copy of the contests" and that she faxed
hima copy of one of them 1d. Further, she asserts in that affidavit and
inan affidavit dated May 13, 1998, that she told counsel for Thonas that
answers were due to the contest conplaints on or before cl ose of business
on March 12, 1998. She explained that she cal cul ated that due date based
on language in "the BLMs nmanual for Adverse Qains, Protests, (ontests,
and Appeal s, Manual 3870-1, Chapter 4-14, paragraph 9," which, she stated,
provides that "the date for a Contestee, in a Gontest wth nultiple
ontestees to file an Answer, is thirty days fromthe date the |ast
ontestee is served wth the BMs ontest.” (Affidavit of Donna Kail ey,
dated May 13, 1998, at 1-2.) Kailey stated that "the |ast contestee
received their copy of the contest,” on February 10, 1998. (Affidavit of
Donna Kai l ey, dated June 4, 1998, at 1.)

Qounsel for Thonas contends that the provision of the BLMMnual cited
by Kailey is controlling, that Thomas' answers are tinely, and, that even
if they are untinely, BLMis estopped fromarguing they are | ate based upon
the actions of Kailey.

2/ The regulations in 43 CF. R 8 4.450 relate to private contests and
protests. However, in accordance wth 43 CF. R § 4.451-2, proceedings in
Governnent contests are governed by the sane regul ations, wth certain
exceptions, not applicabl e herein.
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| BLA 98- 391
Qounsel for BLMargues that the regul ations are controlling, that the
BLM Manual cannot anend the regul ations, and that estoppel does not lie.
He asserts that Judge Heffernan's deci sion shoul d be af firned.

The BLM Manual provision, cited by Kailey as the basis for her
cal culation of the due date for answers, provides:

9. Answer to Conpl ai nt.

a Tinely Hling. An Answer nust be filed in the
proper BLMoffice wthin thirty (30) days fromthe date
of service of the conplaint upon the contestee (See
Illustration 13). (Note: |If nore than one contestee,
the 30-day period woul d run fromthe date of the | at est
recei pt of the conplaint by one of the contestees.) If
the conpl aint was published, the answer nust be filed
wthinthirty (30) days of the |ast date of
publ i cati on.

Kai | ey believed, based on that provision, that answers to the
conpl ai nt woul d be due on March 12, 1998, 30 days fromLynn H G oons'
February 10, 1998, receipt of those conplaints. 3/

[1] The outcone of this appeal is governed by the regul ation cited by
counsel for BLMand relied on by Judge Heffernan. That regul ation, 43
CFR 8 4.450-6, specifically requires that answers to contest conplaints
nust be filed wthin 30 days of receipt of the conplaint. This Board has
hel d, on nunerous occasions, that 43 CF. R 8 4.450-6 is nandatory and nay
not be waived. E g., Robert D MGl drick, 115 I BLA 242, 245 (1990);
Lhited Sates v. Bvalt, 62 IBLA 116, 118 (1982); lhited Sates v. Soren, 47
| BLA 226, 227 (1980); lhited Sates v. Sainberg, 5 IBLA 270, 272-274
(1972), aff'd, Sainberg v. Mrton, 363 F. Supp. 1259, 1263 (D Ariz. 1973).
Wien an answer i1s not tinely filed, the allegations of the conplaint wll
be taken as admtted, and BLMw || decide the case wthout a hearing. 43
CF R 8§ 4.450-7.

BLMi ncl uded with each contest conplaint a notice informng the
recipient of the necessity to file an answer wthin 30 days of service of
the conplaint. There is no question that under 43 CF. R 8 4.450-6 the
answers filed by counsel for Thonas on March 12 and March 13, 1998, were
untinely. Thomas received the copies of the conplaints on February 7,
1998. Therefore, his answers were due on or before March 9, 1998.

3/ BLMstated inits Mtion to Dsmss that Goons filed a "brief response
on Mar. 16, 1998, asserting that the clains were valuable.” (Mtion at 2.)
That answer was clearly untinely under 43 CF.R 8 4.450-6 and is not part
of the record of this appeal. There is no evidence in the case record that
any other contestee filed an answer to either of the conplaints.
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[2] Wiile binding on BLMenpl oyees, the BLM Manual does not have the
force and effect of lawand is not binding on the Departnent or this Board.
See, e.g., Beard QI ., 111 IBLA 191, 194 (1989); dties Service Ol and
Gs Qorp., 109 IBLA 322, 325 (1989); The Joyce Foundation, 102 | BLA 342,
345 (1988). Wen, as in this case, the BLMMunual provision is contrary to
the applicable regulation, that provision wll not be followed. Gounsel
for BLMspecul ates that the purpose of the italicized | anguage in the BLM
Manual section, quoted above, was to address

a situation involving representati on of a group of contestees by
one attorney--either an attorney-at-law or an attorney-in-fact,
which is a so not the case here. |f, for exanple, |awer John
Doe represented 8 contestees and files one unified response on
behal f of all contestees, he need only file one tinely response
and need not file eight, separate, tinely responses.

(Answer at 5.)

Wiet her or not that was, in fact, the purpose, the provision is
clearly contrary to the regulation. Mreover, if the 30-day period were to
run, as the BLM Manual provisions states, fromthe "latest recei pt of the
conplaint by a contestee,” the dates in this case woul d have been beyond
February 10, 1998, the date on which Lynn H Goons recei ved the
conpl ai nt s.

As provided in 43 CF. R 8 4.422(c)(3), "[a] docunent wll be
consi dered to have been served at the tine of personal service, of delivery
of aregistered or certified letter, or of the return by the post office of
an undel i vered registered or certified letter.” Furthernore, when a BLM
of ficer uses the nail to send a communi cati on to soneone entitled to such
communi cation, "that person wll be deened to have received the
communi cation if it was delivered to his |ast address of record [wth BLM
regardl ess of whether it was in fact received by hihm" 43 CF R §
1810.2(b). In this case, some of the conplaints sent to contestees' |ast
addresses of record were returned to BLMby the US Postal Servi ce.

I n VWAWNL14924, copies of the conplaint nailed to two of the contestees
were returned to BLMon February 12, 1998, as undeliverable. Thus, under
the regul ations and the BLM Manual , the "l atest receipt" of the conpl ai nt
by a contestee in WWIL14924 was February 12, 1998. For WWI14919 and
WAWL14923, copies of the conplaint sent to four contestees were returned as
undel i verabl e. They were returned to BLMon February 13, February 17,
February 23, and February 25, 1998. Thus, February 25, 1998, was the date
of "latest receipt" of a conplaint in that contest.

[3] The fact that Kailey inforned counsel for Thomas of an incorrect
filing date, while unfortunate, does not constitute grounds for invoking
estoppel. The Board has stated on a nunber of occasions that it wll | ook
to the elenents of estoppel set forthin Lhited Sates v. Georgia-Pacific
@., 421 F.2d 92, 96 (9th dr. 1970), as the initial test in determning

146 | BLA 293

WAW Ver si on



| BLA 98- 391

est oppel questions presented to the Board. hited Sates v. Wite, 118

| BLA 266, 303, 98 |.D 129, 149 (1991). The four elenents of estoppel set
forth therein are (1) the party to be estopped nust knowthe facts; (2)
that party nust intend that its conduct shall be acted on or nust so act
that the party asserting the estoppel has a right to believe it is so
intended; (3) the party asserting estoppel nust be ignorant of the facts;
and (4) the party asserting estoppel nust rely on the forner's conduct to
its injury.

In addition, we have adopted the rule of nunerous courts that estoppel
is an extraordinary renedy, especially as it relates to the public |ands.
Harold E Wods, 61 | BLA 359, 361 (1982). Estoppel agai nst the Gover nnent
in matters concerning the public |ands nust be based on affirnative
m sconduct, such as misrepresentation or conceal nent of naterial facts.
Lhited Sates v. Ruby ., 588 F.2d 697, 703 (9th dr. 1978); DF. (ol son,
63 I BLA 221 (1982); Arpee Jones, 61 |BLA 149 (1982). However, we have
expressly held that oral statenents by BLMare insufficient to support a
claimof estoppel and that the erroneous advi ce nust be in the formof a
crucial msstatenent in an official decision. Mrtin Faley, 116 |BLA 398,
402 (1990), and cases cited therein.

In this case, counsel for Thonas cannot be said to have been ignorant
of the true facts, i.e., the applicable regul ation and the notice
acconpanyi ng each contest conpl aint expressly stated that an answer had to
be filed wthin 30 days of service of the conplaint. In addition, the
advi ce relied on was an oral communi cati on, which we have held is not a
sufficient basis to support a cla mof estoppel.

Fnally, "[r]eliance upon infornation or opinion of any officer, agent
or enpl oyee or on records nai ntai ned by |and offices cannot operate to vest
any right not authorized by law"” 43 CF. R 8§ 1810. 3(c).

Qounsel for Thonas al so requests that, if the Board considers the
answers to be filed outside the 30-day period, the grace period of 43
CFR 8 4.422(a) be applied. That regul ati on provides that if a docunent,
which is required to be filed wthin a certain ting, is not received wthin
that tine, "the delay infiling wll be waived if the docunent is filed not
later than 10 days after it was required to be filed and it is deternined
that the docunent was transmtted or probably transmtted to the office in
which the filing is required before the end of the period in which it was
required to be filed." (BEwhasis added.) In order for 43 CF. R §
4.422(a) to be applicable in this case, Thonas' answers woul d have had to
have been transmtted to BLM"before the end of the period in which [they
were] required to be filed,” i.e., on or before March 9, 1998. They were
not. Thonas' answers were hand-delivered to BLMon Mrch 12 and March 13,
1998. Thus, the regulation cited by counsel is not applicable.

Aternatively, counsel for Thomas asserts that the circunstances of
the case nerit the granting of an extension of tine to file answers, as
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provided in 43 CF. R § 4.422(d), which allows the "Mnager or the
admnistrative | awjudge, as the case may be," to extend the tine for
filing or serving "any docunent in a contest.” |In Estate of Ral ph Janes
Seward & Aine M Seward, 136 IBLA 275 (1996), this Board held that 43
CFER 84.422(d) could be applied to extend the tine for filing an answer.
However, in that case the request for an extension was tinely filed wthin
the 30-day tine period for filing the answer, the request addressed wth
specificity the reasons for the request, and BLMnever responded to the
request. Nb request for extension was filed in this case during the 30-day
peri od.

VW agree wth the legal analysis set forth in Judge Heffernan' s
decision. Neverthel ess, we note that in the Mtion to Osmss filed by
counsel for BLM counsel requested that Judge Heffernan either "1) di smss
this contest for lack of jurisdiction, or 2) enter a decision pursuant to
43 (FR 4.450-7 taking the all egations of the contest conplaints as admtted
and declaring the clains invalid.”" (Mtionto Dsmss at 4.) Judge
Hef f ernan, however, did not distingui sh between these alternative requests,
he nerely granted the Mtion. To the extent that granting the Mtion
resulted in dismssal of the contests, we point out that nere di smssal of
the contests does not affect the validity of the clains.

Therefore, while we hold that Judge Heffernan properly concl uded that
Thonas' answers were untinely, we nodify his dismssal of the contests. In
accordance wth 43 CF. R 8 4.450-7, the allegations of a contest nay be
taken as admtted, when the answer is untinely, and the case may be deci ded
by BLMw thout a hearing. No useful purpose woul d be served, however, by
renandi ng the case to BLMto take action under that regul ation. Thus, we
find the allegations of the conplaints to be admtted, cancel the mneral
entries, and declare the contested clains to be null and voi d.

Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the decision
appeal ed fromis affirned as nodi fied by this opinion.

Bruce R Harris
Deputy Chief Administrative Judge

| concur:

Gil M Fazier
Admini strative Judge
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